
The Reach of Free Movement



Mads Andenas • Tarjei Bekkedal
Luca Pantaleo
Editors

The Reach of Free Movement

123



Editors
Mads Andenas
Faculty of Law
University of Oslo
Oslo
Norway

Tarjei Bekkedal
Faculty of Law
University of Oslo
Oslo
Norway

Luca Pantaleo
Faculty of Public Management, Law and
Safety

The Hague University of Applied Sciences
The Hague
The Netherlands

ISBN 978-94-6265-194-4 ISBN 978-94-6265-195-1 (eBook)
DOI 10.1007/978-94-6265-195-1

Published by T.M.C. ASSER PRESS, The Hague, The Netherlands www.asserpress.nl
Produced and distributed for T.M.C. ASSER PRESS by Springer-Verlag Berlin Heidelberg

Library of Congress Control Number: 2017943109

© T.M.C. ASSER PRESS and the authors 2017
No part of this work may be reproduced, stored in a retrieval system, or transmitted in any form or by any
means, electronic, mechanical, photocopying, microfilming, recording or otherwise, without written
permission from the Publisher, with the exception of any material supplied specifically for the purpose of
being entered and executed on a computer system, for exclusive use by the purchaser of the work.
The use of general descriptive names, registered names, trademarks, service marks, etc. in this publi-
cation does not imply, even in the absence of a specific statement, that such names are exempt from the
relevant protective laws and regulations and therefore free for general use.

Printed on acid-free paper

This T.M.C. Asser Press imprint is published by Springer Nature
The registered company is Springer-Verlag GmbH Germany
The registered company address is: Heidelberger Platz 3, 14197 Berlin, Germany



Contents

1 The Reach of Free Movement and the Gradualist Approach
of the CJEU: An Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1
Mads Andenas

Part I The Reach of Free Movement

2 The Reach of Free Movement. A Defence of Court Discretion . . . .. . . . 17
Tarjei Bekkedal

3 Free Movement of Persons Through the Lenses
of ‘Discrimination’ and ‘Restriction’ . . . . . . . . . . . . . . . . . . . . . . . . . 57
Alina Tryfonidou

4 Restrictions on the Use of Goods and Services . . . . . . . . . . . . . . . . . 85
Stefan Enchelmaier

5 To Use or Not to Use—That’s the Question. On Article 34
and National Rules Restricting the Use of Lawfully Marketed
Products . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 109
Niels Fenger

Part II Justifications and Proportionality

6 Justifications for Restrictions to Free Movement: Towards a
Single Normative Framework? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 131
Vassilis Hatzopoulos

7 The Justification and Proportionality of Certain Administrative,
Regulatory and Political Concerns . . . . . . . . . . . . . . . . . . . . . . . . . . . 157
Pål Wennerås

v



8 The Guardianship of European Constitutionality: A Structural
Critique of European Constitutional Review . . . . . . . . . . . . . . . . . . . 173
Agustín José Menéndez

9 The Criterion of “Consistent and Systematic Manner”
in Free Movement Law . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 205
Tor-Inge Harbo

Part III Fundamental Rights

10 Legitimacy and the Charter of Fundamental Rights
Post-Lisbon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 229
Christoffer C. Eriksen and Jørgen A. Stubberud

11 False Friends and True Cognates: On Fundamental Freedoms,
Fundamental Rights and Union Citizenship . . . . . . . . . . . . . . . . . . . 253
Francesco De Cecco

12 Fundamental Freedoms, Fundamental Rights, and the Many
Faces of Freedom of Contract in the EU . . . . . . . . . . . . . . . . . . . . . . 273
Olha O. Cherednychenko

13 The Charter of Fundamental Rights and the Reach of Free
Movement Law . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 293
Filippo Fontanelli and Amedeo Arena

Part IV Looking Abroad

14 Creating a National Market in the United States Through the
Dormant Commerce Clause? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 315
Eszter Belteki

15 Beyond Parallel Powers. EU Treaty-Making Power
Post-Lisbon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 367
Mads Andenas and Luca Pantaleo

Table of Cases . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 399

vi Contents



List of Contributors

Mads Andenas is Professor at the Department of Private Law, University of Oslo.
He has held senior academic appointments in the United Kingdom, including
Director of the British Institute of International and Comparative Law, London and
Director of the Centre of European Law at King’s College, University of London.
He remains a Visiting Research Fellow of the Institute of European and
Comparative Law, University of Oxford and a Senior Research Fellow at the
Institute of Advanced Legal Studies, School of Advanced Studies, University of
London. He holds the degrees of Cand jur (Oslo), Ph.D. (Cambridge) and MA and
DPhil (Oxford).

Dr. Amedeo Arena is Associate Professor of European Union Law at the
University of Naples “Federico II” School of Law, where he teaches EU Internal
Market law. He co-authored a textbook on EU free movement law (Giappichelli,
Turin, 2016) and published several articles on that subject in edited books and
peer-review journals, including the Common Market Law Review, the Yearbook of
European Law, and the Columbia Journal of European Law.

Tarjei Bekkedal is Professor at the Centre for European Law, University of Oslo
and is also the head of the Norwegian Association for European Law. His main
interests are European Law, Constitutional Law and Human Rights Law.

Eszter Belteki is currently a Ph.D. candidate in EU and Comparative
Constitutional Law at Durham University. After finishing her LL.B. studies in
Business Law with First Class Honours from London Metropolitan University,
Eszter graduated from Durham University with a Distinction in LL.M. European
Trade and Commercial Law. She was also a Michigan Grotius Research Scholar at
the University of Michigan Law School and the PGR Co-Convenor and subse-
quently the PGR Convenor of the Durham European Law Institute.

vii



Francesco De Cecco is Lecturer in Law at Newcastle Law School, Newcastle
University (United Kingdom). He is the author of several articles, book chapters
and a monograph entitled State Aid and the European Economic Constitution (Hart
Publishing, 2013). Together with François-Charles Laprévote and Joanna Gray, he
has recently edited the Research Handbook on State Aid in the Banking Sector
(Edward Elgar, 2017).

Prof. Dr. Olha O. Cherednychenko holds the Chair in European Private Law and
Comparative Law at the University of Groningen. She is also the Founder and
Director of the Groningen Centre for European Financial Services Law. She has
written extensively on issues relating to the impact of EU primary law and fun-
damental rights law on private law relationships and the interplay between public
regulation of EU origin and national private law systems, in particular in the area of
financial services. She has also conducted studies in the area of EU law / financial
services law for national and European institutions, in particular the European
Parliament.

Stefan Enchelmaier studied law, philosophy and Latin at the Universities of
Cologne, Hamburg, and Edinburgh; obtained his doctorate from the University of
Bonn with a thesis on European competition law, and his habilitation from the
University of Munich with a thesis on comparative Anglo-German property law;
following a stint in practice and academic posts in Oxford, Munich, and York, he is
now Professor of European and comparative law at the University of Oxford, and a
fellow of Lincoln College, Oxford.

Christoffer C. Eriksen is Professor at the Department of Public and International
Law, University of Oslo. He is the author of several publications studying the
relation between legal orders within and beyond state borders, including The
European Constitution, Welfare States and Democracy: The Four Freedoms vs
National Administrative Discretion. His current research explores the possibilities
of critique of international law and global governance.

Niels Fenger is Judge in the Eastern Court of Appeal and Professor in
Administrative Law at Copenhagen University, Dr.jr. (habilitation) 2004 on the
relationship between EU law and national administrative law. Fenger is former head
of the Legal Service at the EFTA Surveillance Authority and former legal secretary
at the Court of Justice. Previously he has also held posts in the Danish Ministry of
Justice and the Ministry of the Interior. Fenger is the author of 11 books and more
than 90 articles on EU law, administrative law and procedural law.

Dr. Filippo Fontanelli is Lecturer of International Economic Law at the
University of Edinburgh. He read Law at the University of Pisa, at the Sant'Anna

viii List of Contributors



School and at NYU. He worked at Cleary, Gottlieb, Steen and Hamilton LLP and at
the International Court of Justice. Dr Fontanelli is a fellow of the Higher Education
Academy, a member of the Centre for Judicial Cooperation of the European
University Institute, a member of the Faculty of the Master in International Law
of the Universidad La Sabana (Bogota) and Visiting Lecturer at the University of
Stockholm. He is co-rapporteur of the ILA Committee on the Procedure of
International Courts and Tribunals.

Tor-Inge Harbo is Professor of Law at the School of Business and Law at the
University of Agder, Norway. He has a Ph.D. in Political Science from the Free
University in Berlin and a Ph.D. in Law from the European University Institute in
Florence. He teaches in and writes on the fields of European law, European inte-
gration, international law, constitutional law, human rights law, and legal and
political theory. He has held leading positions in the Norwegian public adminis-
tration.

Vassilis Hatzopoulos is Professor of EU Law and Policies at the Democritus
University of Thrace (Greece). He is visiting Professor at the College of Europe,
Bruges (Belgium) and honorary Asst. Professor at the University of Nottingham
(United Kingdom). His interests cover EU institutional law and governance, the EU
internal market with special focus on service liberalisation and the provision of
services of general economic interest, state aid and public procurement, as well as
EU asylum and immigration law. He has published three monographs, on the
principle of mutual recognition in the internal market (in French,
Bruylant/Sakkoulas, 1999), on the doctrine of essential facilities under EU com-
petition law (in Greek, Sakkoulas, 2002) and on the regulation of services in the EU
(in English, OUP, 2012). He has also published over a hundred articles and case
notes, in English, French and Greek, in all the major EU-related reviews and
periodicals and in edited volumes. He has a longstanding experience as a lawyer,
practicing before the highest national courts and the Court of Justice of the EU. He
has consulted i.a. the Greek Government (on the OECD-led regulatory reform), the
EU Commission (on the Services Directive) and the European Parliament (on EU
patients’ rights). Lately his research interests turn around the sharing economy and
the EU preferential trade agreements (TTIP, CETA etc.).

Agustín José Menéndez is Lecturer of Political and Legal Philosophy,
Universidad de León, Spain and research fellow at ARENA, Universitetet i Oslo.
He is currently editor in chief of the European Law Journal. He is the author of
Justifying Taxes, and The Constitution's Gift (together with John Erik Fossum).

Dr. Luca Pantaleo obtained a Ph.D. in International and EU Law in 2013 at the
University of Macerata (Italy). His Ph.D. thesis focused on EU Member States
International Agreements and EU Law. In the course of his academic career,

List of Contributors ix



Pantaleo has been appointed visiting researcher in several institutions, such as the
Pontifical Catholic University of San Paulo/PUC SP (Brazil), the Max Planck
Institute for Comparative Public Law and International Law, and the Department of
Private Law of the University of Oslo under the ‘Yggdrasil’ Programme. Before
joining the Hague University of Applied Sciences in August 2016, he worked at the
University of Luxembourg as Senior Researcher (Postdoc) and at the Asser
Institute, where he served as both Senior Researcher in EU Law and Academic
Coordinator of CLEER.

Jørgen A. Stubberud is advocate, cand.jur and cand.mag. He is currently a
practicing lawyer and a Ph.D. student at the Faculty of Law of the University of
Oslo. He is also the President of the Norwegian section of the IVR, the Norwegian
Association for Legal Philosophy.

Dr. Alina Tryfonidou is Associate Professor in EU Law at the School of Law,
University of Reading (United Kingdom). Before joining the University of Reading
in 2011, she was a Lecturer in Law at the University of Leicester (2007-2011) and a
Visiting Tutor (2005-2007) and Visiting Lecturer (2010-2011) at King’s College
London. Dr Tryfonidou obtained her LL.B. (2001), LL.M. (2002) and Ph.D. (2008)
from King’s College London and is an Associate of King’s College (AKC) (2008).
She is a non-practising member of the Cyprus Bar since 2003, a Fellow of the
Centre of European Law at King’s College London since 2007, and a Fellow of the
Higher Education Academy since 2016.

Dr. Pål Wennerås is advocate, Office of the Attorney General, Norway. He holds
the degrees of Cand.jur (Oslo), LL.M. (University of Amsterdam) and Ph.D.
(University of Amsterdam). He has written extensively on issues relating to the
enforcement of EU law, including the monograph The Enforcement of EC
Environmental Law (Oxford 2007). Dr. Wennerås was awarded the IUS Commune
Prize (2006).

x List of Contributors


	Contents
	List of Contributors



